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IN THE COURT OF THE ASSISTANT SESSIONS JUDGE:  

UDALGURI: ASSAM 

        PRESENT: Mr. R.LAL, AJS  

        Sessions No. 111(U)/2015 

      STATE OF ASSAM 

                  Vs 

         Tinku Basak 

         

DATE OF EVIDENCE:  04.12.2015 

DATE OF ARGUMENT: 04.12.2015 

DATE OF JUDGMENT: 04.12.2015  

ADVOCATE FOR THE PROSECUTION: Mr. B . K Chetr i  

ADVOCATE FOR THE DEFENCE: Mr. S. Sarma  

CASES REFERRED:  

(2013) 14 SCC 637 

       JUDGMENT:  

 

1.  The prosecution case commenced on the basis of an FIR 

lodged by Khagen Paik informing inter -alia that the accused 

person namely Tinku Basak had kidnapped his minor 

daughter Tejashree Paik on 30.04.2015 and had taken her 

away with him.  

 

2.  The prosecution version is that on receipt of information 

Mazbat PS case number 25/2015 was registered. Formal 
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investigat ion commenced. The accused was found with the 

victim and arrested. The victim after her recovery was sent 

to the doctor for medical examination. Her statement was 

recorded under Section 164 Cr PC. Record also discloses that 

after arrest, the I/O forwarded the accused person to the 

Court of learned CJM with prayer to keep him in custody. The 

prayer was accorded. At the end of investigation, police laid 

charge sheet vide CS 17/15 dated 31.05.15 against the FIR 

named accused person namely Tinku Basak under Sections 

366A IPC.  

 
3.  On receipt of the charge sheet, cognizance of the offence 

was taken as per mode prescribed in Sect ion 190(1) Cr.PC. 

Accused person was furnished with copies of relevant 

documents. Thereafter, having considered the fact that the 

case is tr iable exclusively by Court of Session, the case was 

committed to the Court of Hon’ble Sessions Judge Udalguri.  

The Hon’ble Sessions Judge transferred the case to this 

Court of Session for trial and disposal.  

 
4.  Record discloses that vide earl ier order charge was framed 

under Sections 366A IPC against the above named accused 

person. Here it needs to be pointed out that the offence 

under Section 366A is an aggravated form of kidnapping. 

This offence includes offence of kidnapping punishable under 
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Section 363 IPC. In other words, the offence of kidnapping is 

a minor offence vis a vis the offence under Section 366A IPC. 

The accused pleaded not guilty to the charge and hence the 

case proceeded to next stage of trial.  

 
5.  POINT FOR DETERMINATION : (a) Whether the victim 

Tejashree Paik (daughter of the informant) was a minor or a 

major on 30.04.2015? (b) Whether the accused person 

namely Tinku Basak ent iced OR took away the daughter of 

the informant out of the custody and control of the lawful 

guardian on 30.04.2015? (c) Whether the act of the accused 

person in taking away  of the gir l was without consent of 

the lawful guardian? (d) Whether the accused persons had 

intent or knowledge that by taking away the vict im girl in 

such a manner, the girl was l ikely to  be forced or seduced to 

i l l icit intercourse with another person?  

 
6.  DECISION AND THE REASONS THEREOF: The prosecut ion 

case as reflected from the charge sheet is that a minor gir l 

was kidnapped by the accused person. The charge sheet is  

under Sect ion 366 A IPC. But that minor girl is not shown as 

a l isted witness in the charge sheet.  

 
7.   Having gone through the record what is very clear is that 

the informant Khagen Paik and his daughter Te jeswari Paik 

are the most important witness.  Tejeswari has not been 

l isted as a prosecution witness though her statement under 

Section 164 Cr PC stands recorded.  
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8.  The irony is that such a visibly incomplete charge sheet has 

been cert if ied by the Addl . SP on behalf of the SP (Udalguri) 

as one which is proper and correct.  

 
9.  Be that as it may, the informant and her daughter have 

appeared pursuant to summons being issued to them by the 

learned Addit ional PP. They are then examined as PW1 and 

PW2 respectively.   

 
10.  PW1 Khagen Paik, the informant in this case has stated that 

Tejashreee Piak is his 2 nd child born on 2 nd January 2000. 

PW1 would depose that at the t ime of incident his daughter 

was 15 years 4 months old. According to PW1, one day in 

Apri l 2015 his minor daughter has eloped with the accused 

Tinku Basak. It is in the deposit ion of PW1 that he then 

contacted the mother of the accused and requested that the 

daughter should be returned. But the accused refused to 

return the daughter, so avers PW1, and hence finding no 

other way he fi led the FIR (Exhibit 1).This witness has 

testi f ied that after fi l ing of the FIR, police recovered the girl  

and accused was arrested.  

 
11.  PW2 Tejashreee Piak has deposed that she was, at the 

relevant t ime, a student of class X in Mazbat Girls High 

School at Mazbat and that for some time before that she was 

knowing the accused Tinku Basak who l ived near their rented 

house.PW2 has stated that a love affair soon developed and 

in Apri l  2015 she went out with the accused to Kharupetia 

and from there to Morigaon. It is also in the deposit ion of 

this witness that when she was with the accused, pol ice 

came and arrested the accused. Her statement was 

subsequently recorded by the Magistrate (Exhibit 2).  

 



5 
 

12.  Cross Examination & Compromise:  In cross examination, 

PW2 admitted that she went with the accused on her own 

choice as she was in love with him. She would also state that 

the accused has not committed any offence and should be 

acquitted. What is more relevant is the cross examination of 

PW1 who admitted that there has been a compromise 

between him and the parents of the accused person and that 

since the accused has assured him that he would not contact 

his (PW1) daughter he have no objection if the accused is 

acquitted.  

 
13.  ANALYSIS OF EVIDENCE :  In the case at hand, PW1 has 

averred that his daughter was minor at the time of the 

incident. PW2 by deposing that she was a student of Class X 

at the relevant t ime supports her father on this point. The 

defence has not even attempted to deny that the girl was 

below 18 years on the date of the incident.  

 
14.  The testimony of PW1 also goes to show that the minor 

daughter was taken away from his custody and control 

without his consent. There is not even a suggestion during 

cross examinat ion that consent of the guardian was obtained 

before taking the minor gir l away. The fact that there was a 

love affair and that the gir l went on the motor cycle of the 

accused indicate that there was enticement. In other words, 

the ingredient of offence of kidnapping simpliciter punishable 

under Sect ion 363 IPC is complete.  

 
15.  In the same breath, I would note that there is no evidence 

whatsoever that the accused intended or had knowledge that 

the girl would thereby be forced to i l l ic i t sexual intercourse 

with another person or forced to marry another person. In -

fact the subsequent event prove that accused had no such 
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intent. The gir l remained with him all through and there is 

not even remotest indication that accused had intent to sel l 

off the girl to some other person. The offence of aggravated 

form of kidnapping punishable under Section 366A IPC is 

therefore not made out. As the offence under Section 363 

IPC is a minor offence compared to o ffence under Sect ion 

366A IPC, the accused can be convicted for the same without 

altering the charge. In the result, the accused stands 

convicted for committing offence punishable under Section 

363 IPC. 

 
16.  Probation & Sentencing: The informant has admitted 

during cross examination of subsequent compromise with the 

accused and has gone on to state that he has no object ion i f 

the accused is released. It is a relevant factor. The girl has 

maintained a consistent version that she went with the 

accused on her own choice and that no force was employed 

by the accused to take her away.  These are relevant facts 

while determining the imposit ion of sentence against the 

convict.  

 
17.  The convict is a young man with no previous cr iminal 

record. He was in love and so eloped with the girl who was 

his neighbour. Subsequently, after  the fi l ing of the FIR, there 

has also been some compromise. These facts demand that 

the convict be treated leniently.  It is pertinent to point out 

that Section 363 IPC calls for imprisonment which may extent 

to 7 years. In that view of the matter the jur isdiction of 

Section 4 of the Probation of Offender Act is not ousted and 

the facts before me lead me to an opinion that the offender 

does not deserve a jai l sentence.  
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18.  In such circumstance, I hereby direct that the sentence 

against the convict Tinku Basak son of Badal Basak of v i l lage 

Kalibari Kha (Namati Kha) be suspended for 2 years and 6 

months subject to the convict agreeing to fol lowing 

condit ions: 

 
The offender shall give an undertaking in writ ing in the form 

of a bond that he shall maintain peace and to be good 

behaviour for a period of 2 years 6 months from today.  (i i).  

The offender shal l  also undertake not to contact the 

daughter of the informant so long as the daughter (Tajashree 

Paik) remains a minor without consent of her guardian.  ( i i i ) 

The convict shall engage himself in community services and 

with that view in mind he wil l  assist with the para legal 

volunteers and other social workers of his locality in cleaning 

at least one Government High School.    

 
 

19.  Bring the matter to the not ice of the District Magistrate 

Udalguri, the Probation officer (DSWO) as well as to O/C 

Mazbat PS by furnishing copy of the order to these 

authorit ies. In case there is a breach the authority wil l  

report to this Court which wil l then hear on the sentence and 

impose appropriate punishment.  

 
Given under my hand and seal of this Court on this the 4 t h 

day of December 2015 

 

         
         (R Lal) 

   Asstt. Sessions Judge, 
     Udalguri: Assam 
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ANNEXURE 

PROSECUTION SIDE: 

Number of Prosecution witnesses examined: 02  

i .  PW1 Khagen Paik.  

i i.  PW2 Tejashree Paik 

 

Number of prosecution documents exhibited: 04  

i .  Exhibit 1 is the F.I.R.  

i i.  Exhibit 2 is the statement u/S 164 Cr. PC. 

DEFENCE SIDE: 

Number of Defence witnesses examined: Nil. 

Number of Defence document exhibited: Nil.  

 

      (R. Lal) 
Asstt. Sessions Judge 

        Udalguri: Assam 
 

 


